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AGREEMENT FOR DESIGNER'S SERVICES

THIS AGREEMENT is made as of the _’3\_’4 day of JYANE [’L , 29 by and between

Warner Larson landscape Architects (hereinaftcr called the "Designer") and the TOWN OF

ANDOVER, MASSACHUSETTS, a municipal corporation duly established under the laws of the
Commonwealth of Massachusetts (hetcinafter called the "Town"),

PRELIMINARY RECITALS

A, The Town seeks to oblain certain engineering/architectural services associated with
Lower Shawsheen Track RFQ #185/019/22.
B. The Designer possesses the expertise to perform and/or coordinate such servicesina

timely and professional manner.

'NOW, THEREF ORJL, in consideration of the mutual covenants and agreemcnts hcrein
contained, and other good and valuable consideration, the receipt und suffi ciency of which is hereby
acknowledged, the partics hereto hereby agree as follows:

Section 1, Description of Project/Scope of Services The nature and scope of the services
to be performed by the Designer are described in Schedule [ attached hereto and made a part hereof |

(the "Services"). The tolal price of this Contract is Forty-Two Thousand Dollars (842,000.00).

Section 2. Time for Performance The Services shall be performed and completed within
the time and in accordance with the schedule set forth in Schedule 1T attached hereto and made a parl
hereof.

Section 3. Designer's Status The Designet's relationship to the Town is that of an
independent contractor and not that of an agent or employee of the Town.

Scetion 4. Designer’s Performance

41 Inthe performance of the Scrvices, the Designer will observe and comply with all
[ederal, state and local laws, ordinances, codes, rules, regulations and orders applicuble to the Project
and the Services to be rendered by the Designer in connection therewith, [fthe Designer or any ofits
sub-consultants performs Services which the Designer knew or should have known to be contrary to
any laws, statutes, ordinances, building codes, rules, regulations without notice to the Town, the
Designer shall assume full responsibility for such work and shall bear and be liable to the Town for
the attributable costs and damages arising therefrom and indemnify the Town against any damages,
costs and adverse consequences of any kind thercof,
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4.2 Where applicable to this Agreement, the provisions of the Massachusetts General
Laws are incorporated by reference into this Agreement. Wherever applicable law mandates the
inclusion of any term or provision into a municipal gontract, this Section shall be understood to
import such term or provision into this Agreement. To whatever extent any provision of this
Agreement shall be inconsistent with any law or regulation limiting the power or liability of cities
and towns, such law or regulation shall control.

43  All of the Services to be performed by the Designer under or pursuant to this
Agreement, from the inception of the Agreement until the Services have been fully performed, shall
conform to the standards of care and skill which prevail among competent and qualified
professionals under the same or similar circumstances involving a project and services such as the
Project and Services described herein. ‘

4.4  The Designer shall coordinate and/or provide all technical and professional services,
including labor, materials, supplies, equipment, transportation, accommodation, subsistence and
supervision to perform all Services as set forth in the Request for Qualifications/Proposals for the
Project, Addenda thereto and the Designer Responses submitted in response thereto, and Schedules [
II & I attached hereto.

4.5  The Designer will perform the Services in the most expeditious and economical
manner consistent with the interests of the Town.

4.6  The Designer represents and warrants that it is duly licensed (and in good standing) to
perform the Services in the Commonwealth of Massachusetts. The Designer further represents and
warrants that it is familiar with and has a working knowledge of the Massachusetts provisions oflaw
relating to competitive bidding and public construction projects. The Designer agrees that if in the
opinion of the Town, the Designer is not familiar with such provisions, the Designer shall engage at
its own expense, competent personnel subject to the approval of the Town. The Town's approval of
such personnel shall not relieve the Designer of its duties and obligations under this Agreement.

4.7  The Designer shall, at its own cost, completely repair, restore or replace (with the
same or equal materials) any buildings or improvements damaged or injured by activities under this
Agreement as aresult of the Designer's activities or those of its agents, sub-Designers or employees.
All such repair or replacement shall be completed to the Town's satisfaction. Should the Designer
refuse or neglect to make such repairs or replacements within ten (10) days after receiving notice
from the Town requesting such work, then the Town shall be entitled to perform such work at the
expense of the Designer.

4.8  Designer shall, at its own cost, correct and make good any errors or defects in its
Services, including, without limitations, any errors, omissions or defects in any plans, specifications,
drawings or other documents prepared by the Designer or any of its Designers hereunder, as soon as
Designer becomes aware of such errors or defects or is notified of such errors or defects.
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49  Designer shall exercise due care to prepare all drawings, plans and specifications for
the Project in conformity with the requirements of the State Building Code, 780 CMR 1.00, et. seq.
and to any other applicable federal, state, municipal and local laws, ordinances, rules, regulations,
codes and orders, including, without limitations, the rules and regulations of the Massachusetts
Designer Selection Board, 521 CMR 1.00 et. seq. Designer shall certify such matters to the Town
and all other interested parties as and when requested by the Town from time to time. All such
certificates shall be in a form reasonably acceptable to the Town and all other interested parties.

4.10 If the Services to be performed by the Designer involve the preparation of written
materials, such written materials prepared and to be prepared by the Designer for the Project (and, in
the case of drawings or plans and specifications, all improvements when built in accordance
therewith) will conform to the requirements of the State Building Code, 780 CMR 1, et seq., and to
any other applicable federal, state, municipal and local laws, ordinances, rules, regulations, codes and
orders in effect at the time such work is performed. The Designer shall certify such matters to the
Town and all other interested parties, as and when requested by the Town from time to time. All
such certifications shall be in a form reasonably acceptable to the Town.

411 If required by the Town in the Scope of Services the Designer shall employ a
photographer utilizing a digital camera to fully record the project building and site and related
construction each month. A minimum of 40 images shall be recorded and transferred electronically
to the Town each month along with the Designer’s Application for Payment. Such responsibility
may be assigned to the General Contractor, but must be coordinated and directed by the Designer.

412  The Designer shall give the Town not less than two (2) days prior notice of the
commencement of any work under this Agreement involving entry upon any Site. Authorization
must be obtained by the Designer from the Town prior to the Designer's entering upon any Site for
purposes of conducting examinations and other work required to accomplish the Services. In
addition, during the course of such entry, the Designer shall use diligent efforts to minimize damage
to the building and interference with the use of such Sites.

413 David Warner shall be the Town’s primary contact person with the Designer, and
Janet Nicosia will be the Designer’s primary contact person with the Town. These contact persons
named herein shall remain with the Project as long as they remain employed by the respective party
from start to completion of the Services covered in agreement. If a vacancy exists the Town retains
the right to approve the proposed replacement.

4.14  All of the foregoing is in addition to, and not in lieu of, any and all other duties,
obligations, liability and responsibility implied or imposed upon the Designer by law in connection

with the Services to be performed by the Designer hereunder.

Section 5. Compensation

5.1 The Designer shall be paid a “fixed fee” amount for each major phase of service in
accordance with Schedule IIT attached hereto, which will include all labor, overhead, profit,
insurance, office, travel, and any other direct or indirect cost in connection with the Designer’s
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provision of services as specified in Schedule I “Scope of Services” attached hereto, except for
“Reimbursable Expenses and Sub-Designers” under Section 5.3 hereof. The Contract Sum shall be
paid as hereinafter provided in Section 6 hereof.

5.2 If the Designer’s fee is negotiated, the Designer shall provide a truth-in-negotiations
certificate in the form prescribed by M.G.L. ¢.7C, sec. 51 at the time of final execution of this
Agreement. (See Appendix A hereto.)

5.3 “Reimbursable Expenses and Sub-Designers” shall mean reasonable expenses not
included in the Request for Proposals or Scope of Services and not foreseeable by the Town or the
Designer at the time of execution of this Agreement, which shall be pre-approved by the Town and
incurred by the Designer in connection with the conduct of approved Services associated with the
printing, copying, and mailing/delivery of printed materials associated with plans and specifications
and bid documents; and the use of outside sub-Designers for specialized technical services deemed
necessary by mutual consent of the Designer and the Town not included in the Request for Proposals
or Scope of Services and not foreseeable by the Town or the Designer at the time of execution of this
Agreement. The Designer shall submit to the Town for approval a written scope of work and cost
estimates for services proposal for each sub-Designer prior to proceeding with the specified work.
Any costs for printing, copying and mailing/delivery of printed materials except as stated above is
included as part of the fixed price. Payment for Reimbursable Expenses and Sub-Designers shall be
made within thirty (30) days after receipt and approval by the Town of a detailed monthly invoice of
such expenses. Said monthly invoices shall (i) include a detailed itemization of the services
rendered/completed, along with attached copies of the original invoices submitted to and paid by the
Designer, and (ii) be certified as correct by the Designer and shall contain a further certification by
the Designer that all due and payable bills with respect to the expenses shown in such monthly
invoice have been paid to date or shall be paid from the proceeds of the payment made pursuant to
such invoice.

Section 6. Payment

6.1  Based upon the documentation submitted to the Town as hereinafter provided, the
Town shall make progress payments on account of the Contract Sum as follows: The Designer shall
invoice the Town once per month for the portion of the Services rendered/completed during the past
month. The amount of each monthly progress payment shall be equal to the percentage amount
attributable to the specific Phase of the Scope of Services completed as set forth in Schedules I, IT &
IIT attached hereto, less retainage in such amount as the Town shall determine for any incomplete
work and any claims of the Town against the Designer. The monthly invoice shall also contain
separate progress payment sums for work performed/completed by any sub-Designer as specified
under Section 5.3 of this Agreement. Monthly invoices shall be promptly processed by the Town if
they are in conformity with the Contract terms and after submission to the Town of the following
(all in form acceptable to the Town): (i) the certificate of the Designer stating that the Phase/portion
of the Services for which payment is being requested has been completed in compliance with this
Agreement; (ii) reproducibles of all plans, reports, studies and other materials to be prepared and
delivered to the Town in connection with the Phase/portion of the Scope of Services for which
payment is being requested.
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6.2  Neither the Town's payment of any progress payment or any final payment on account
of the Contract Sum hereunder, nor the Town's failure to withhold any such payment(s) shall result
in or cause a release or discharge of the Designer of its obligations hereunder or constitute a waiver
of any claims against the Designer.

6.3  Any provision hereof to the contrary notwithstanding, the Town shall not be obligated
to make any payment (whether a Progress Payment or Final Payment) to the Designer hereunder if
any one or more of the following conditions exist, to-wit:

6.3.1 The Designer is in default of any of its obligations hereunder or otherwise is in
default under this Agreement;

6.3.2 Any part of such payment is attributable to Services which are not performed in
accordance with this Agreement.

6.4  No Progress Payment or other partial payment made hereunder shall be, or be
construed to be, final acceptance or approval of that part of the Services to which such Progress
Payment or other partial payment relates or relieve the Designer of any of its obligations hereunder
with respect thereto.

6.5  The making of Final Payment by the Town to the Designer shall not constitute a
waiver of any claims by the Town against the Designer arising from (i) unsettled liens, (ii) faulty or
defective Services, or any errors or omissions in the Designer performance of the Services, appearing
after completion thereof, (iii) failure of the Services to comply with the requirements of this
Agreement, or (iv) the terms of this Agreement or provided by law pertaining to the Designer's
performance of the Services, or any breach thereof by the Designer, all of which shall survive such
Final Payment and final acceptance of the Services. The acceptance of Final Payment for services or
in the event of termination of this Agreement, shall, in each instance, operate as and be a release to
the Town and every member and agent thereof, from all claims and liabilities to the Designer for
everything done or furnished for or relating to the work, and for any act or neglect of the Town or of
any person relating to or affecting the work and shall constitute a waiver of all claims by the
Designer except those previously made in writing and identified by the Designer as unsettled at the
time of the Final Request for payment. ' :

6.6 Non-appropriation of funds: Notwithstanding anything in the contract documents
to the contrary, any and all payments which the Town is required to make under this contract shall be
subject to appropriation or other availability of funds as certified by the Town of Andover. The
Town may immediately terminate or suspend this Agreement in the event that the appropriation(s)
funding this Agreement is terminated or reduced to an amount which will be insufficient to support
anticipated future obligations under this Agreement.

Section 7. Changes in Services
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7.1 All changes in the scope of the Services shall be effected by written instrument signed
by both the Town and the Designer. In no event shall the Town be required to accept and/or pay for
any Services beyond the scope of the Services set forth in Schedule I attached hereto unless the same
is set forth in a written instrument signed by the Town and the Designer, nor shall the Town be
required to pay more for any such change in the scope of the Services than is stated in such agreed
upon written instrument. The Town anticipated scope of services for both projects is listed on
Schedule III, however, the scope of these projects may be reduced or cancelled at the discretion of
the Town for any reason.

7.2 In accordance with M.G.L. ¢.7C, sec. 51, the Designer or its sub-Designers or sub-
contractors shall not be compensated for any services involved in preparing changes that are required
for additional work that should have been anticipated by the Designer in the bid documents, as
reasonably determined by the Town Manager.

Section 8. Insurance

8.1 The Designer shall obtain and maintain the following insurance:

8.1.1 Workers Compensation Insurance of the scope and amount required by the laws of
the Commonwealth of Massachusetts.

8.1.2 Broad Form Commercial General Liability insurance with limits of at least $1
Million per occurrence and $2 Million aggregate, more such higher amount as the
Town may require, and which shall cover bodily injury, death, or property damage
arising out of the work.

8.1.3 Automobile Liability Insurance, including coverage for owned, hired or borrowed
vehicles with limits of at least $1Million each person/each occurrence or a combined
single limit of $1 Million.

8.1.4 Professional Liability Insurance covering errors, omissions and acts of the Contractor
or of any person or business entity for whose performance the Contractor is legally
liable arising out of the performance of the contract. The total amount of such
insurance shall at a minimum equal one million dollars or such larger amounts as the
Town may require for the applicable period of limitations, while coverage may be
maintained for a period of at least three (3) years after the date of final payment by
the Town. The Contractor shall obtain such insurance coverage at its own expense
and provide certificates of insurance to the Town at least 7 days prior to the execution
of the Contract by the Town.

8.1.5 The intent of the Contract provisions regarding insurance is to specify minimum
coverage and minimum limits of liability acceptable under the Contract. However, it
shall be the Contractor’s responsibility to purchase and maintain insurance of such
character and in such amounts as will adequately protect it and the Town from and
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8.1.6

82

8.3

8.4

8.5

8.6

8.7

against all claims, damages, losses and expenses resulting from exposure to any
casualty liability in the performance of the work.

All required insurance shall be certified by a duly authorized representative of the
insurers on the Certificate of Insurance form incorporated into and made a part of this
Agreement. Properly executed certificates and endorsements acceptable to the Town
signifying adequate coverage in effect in accordance with the requirements of this
contract for the duration of the contract must be submitted to the Town at least 7 days
prior to execution of this Contract by the Town with renewal certificates and
endorsements issued not less than 30 days prior to expiration of a policy period. The
Contractor shall submit certified copies of all policies to the Town within 7 days of
such a request. All insurance companies shall be authorized by the Massachusetts
Commissioner of Insurance to do business in the Commonwealth of Massachusetts.

The Town and its employees and officials shall be named as an additional insured on
the above-referenced liability policies with the exception of the Professional Liability
policy and the Contractor’s insurance coverage shall be the primary and non-
contributory with respect to any other coverage available to additional insureds. The
certificate of insurance shall so state the foregoing. The cost of such insurance,
including required endorsements or amendments, shall be the sole responsibility of
the

Contractor.

The above-referenced Liability policies, (General , Auto, and Workers Comp.) shall
include a Waiver of Subrogation endorsement in favor of the Town. The certificate

of insurance shall so state the foregoing.

The General Liability and Automobile Liability policies shall be written on an
occurrence basis.

The Contractor shall maintain all required insurance in full force and effect as
required by the Contract or the Contractor shall be in material breach thereof.

Coverages are to be maintained for a period of 3 years after final payment.

Contractual liability must recognize the indemnities contained in this Agreement.

Section 9. Indemnification

9.1

For claims arising out of or relating to errors and omissions in the performance of

professional services rendered by the Designer, to the fullest extent permitted by law, the Designer
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shall indemnify and hold harmless the Town and its officers and employees from and

against all claims, damages, liabilities, inquiries, costs, fees,, expenses, or losses, including, without
limitation, reasonable attorney's fees and costs of investigation and litigation, whatsoever which may
be incurred by the Town to the extent caused by the negligence of, or the breach of this Contract by,
the Designer or a person employed by the Designer or Subconsultant for whom the Designer is
responsible under this Contract.

9.2  For all other claims, to the fullest extent permitted by law, Designer shall defend,
indemnify and hold harmless the Town and their officers and employees from and against all claims,
damages, liabilities, injuries, costs, fees, expenses, or losses, including, without limitation,
reasonable attorney's fees and costs of investigation and litigation, whatsoever which may be
incurred by the Town to the extent they result from the performance of its services provided that such
claims, damages, liabilities, injuries, costs, fees, expenses, or losses are attributable to bodily injury
or death or injury to or destruction of tangible property and are caused by an act or omission of the
Designer or a person or Subconsultant whom the Designer is responsible under this Contract.

9.3 The existence of insurance shall in no way limit the scope of the Designer’s
indemnification under this Agreement. The duty to defend shall immediately accrue and be owing
upon the utterance of such a claim by any person or entity regardless of merit and shall not be
dependent upon a finding of negligence or any other finding of fact at trial. The duty to defend shall
be absolute and shall not be defeated or in any way undermined by the utterance of claims not
covered by this Agreement.

Section 10. Notices All reports and payments, together with all notices and other
communications required to be given under the terms of this Agreement, shall be made in writing
and shall be deemed to have been made and given if mailed by certified mail, sent by overnight
courier, transmitted by electronic facsimile or hand delivered to the party to receive such notice,
addressed as follows: :

To the Town:

Director of Facilities
Municipal Services Building
5 Campanelli Drive
Andover, MA 01810

And

With a copy to: Andrew Flanagan
Town Manager
Town Of Andover
Town Offices
36 Bartlet Street
Andover, MA 01810

To Designer:

Section 11. Confidential and Proprietary Information; the Ownership of Documents
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11.1  Any materials, reports, information, data, etc. given to or prepared or assembled by
the Designer under this Contract are to be kept confidential and shall not be made available to any
individual or organization by the Designer (except agents, servants, or employees of the Designer)
without the prior written approval of the Town, except as otherwise required by law. The Designer
shall comply with the provisions of Chapter 66 and Chapter 66A of the General Laws of
Massachusetts as it relates to public documents, and all other state and federal laws and regulations
relating to confidentiality, security, privacy and use of confidential data.

A hard copy and an electronic copy (if requested by the Town) of Designer’s drawings,
plans, specifications and other similar documents, whether in written, graphic or electronic form,
shall be delivered to the Town. If there is a discrepancy between the electronic files and the hard
copies, the hard copies shall govern.

The Town shall have unlimited rights, for the benefit of the Town, in all drawings,
designs, specifications, notes and other work developed in the performance of this contract
including the right to use same on any other Town projects without additional cost to the Town;
and with respect thereto the Designer agrees and hereby grants to the Town an irrevocable
royalty-free license to all such data which the Designer may cover by copyright and to all designs
as to which it may assert any rights or establish any claim under any patent or copyright laws.
The Town acknowledges that these documents are project/site specific. The Designer shall not
be responsible for changes made to the documents and use by parties other than the Town
without the Designer’s authorization, nor for the Town’s use of the document on projects other
than the project which is the subject of this Contract, unless this is a contract for design services
for a master plan or prototype. The Town shall have access at all reasonable times to inspect and
make copies of all said materials in the Designer’s possession pertaining to the Project and the
services provided by the Designer under this Agreement. All of the Town’s rights hereunder
shall survive any cancellation, termination or inspection of this Agreement.

11.2  All information acquired by the Designer from the municipality or from others at the
expense of the municipality in performance of the Agreement, shall be and shall remain the property
of the municipality. All records, data files, computer records, work sheets, deliverable products
complete and incomplete, and all other types of information prepared or acquired by the Designer for
delivery to the Town shall be and shall remain the property of the Town upon payment thereof.

11.3 The Designer agrees that it will use this information only as required in the
performance of this Agreement and will not, before or after the completion of this Agreement
otherwise use said information, nor copy, not reproduce the same in any form except pursuant to the
sole written instructions of the Town, provided that the Designer shall be permitted to retain a copy
of such information for purposes of documenting the Services.

Section 12. Default and Delays

12.1 If the Designer defaults or neglects to carry out the Services in accordance with this
Agreement or fails to perform any provision of this Agreement, the Town may, after five days'
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