PRSI

INVITATION FOR BID
IFB # 020/10-20/185

ENVIRONMENTAL DIAGNOSTIC TESTING & MONITORING SERVICES,
ANDOVER, MA

October 14, 2020

BIDS DUE:

November 12, 2020 — 11:00 AM
Late Proposals Will Be Rejected

DELIVER COMPLETED SUBMISSIONS TO:

Town of Andover, MA
Central Purchasing Department
Attn: Theresa Peznola
36 Bartlet St. Andover, MA 01810
Phone: 978-623-8951

e-mail: theresa.peznola@andoverma.us


mailto:twatkins@andoverma.gov

Town of Andover, Massachusetts

IFB # 020/10-20/185

Town of Andover, Massachusetts
Purchasing Department

COVER SHEET
The Town of Andover reserves the right to reject any or all Proposals, to omit any item or items called for, or to
accept the Proposal deemed in the best interest of the Town. One Original and One (1) copy of the bid must be
submitted on or before 11:00 AM on Thursday, November 12, 2020 by 11:00 AM to:

Theresa Peznola, Purchasing Agent
Purchasing Department
Town Office Building

36 Bartlet Street
Andover, Massachusetts 01810

The envelope containing the Bid and required information must be sealed and marked with Proposer’s name,
title of proposal, IFB number, and date of opening. The Proposer must sign all required signature pages in order
for the proposal to be considered.

The Proposer acknowledges receipt of the following ADDENDA #

BUSINESS/INDIVIDUAL NAME

ADDRESS

CITY, STATE, ZIP CODE

TELEPHONE

EMAIL

INDIVIDUAL/AUTHORIZED SIGNATURE

AUTHORIZED OFFICER NAME (print)

DATE

By signing above, the authorized officer is certifying that a complete examination of all bid/rfp documents has
been made and that the goods/services will be delivered within the time specified and at the prices stated.

All bidders must sign and submit with their bid the attached Certificate of Good Faith and Tax
Compliance Form. Failure to do so will result in the bid being unresponsive and rejected.
If bidder/proposer is a co-partnership, all partners must execute both copies of the bid/proposal, unless one

partner has been authorized to sign for the co-partnership, in which case evidence of such authority shall be
submitted.

If bidder/proposer is a corporation, the authorized agent shall execute both copies of the bid/proposal.
Evidence of authority to sign must be submitted.

The Town of Andover reserves the right to reject any or all bids/proposals and waive any informalities deemed
to be in the best interests of the Town.



Town of Andover
Town Offices
36 Bartlet Street
Andover, MA 01810
(978) 623-8200
www.andoverma.gov

INVITATION TO BID

Sealed Bids for furnishing the following will be received at the Office of Central Purchasing, Andover Town
Offices, 36 Bartlet Street, Andover, Massachusetts 01810 until the time specified below at which time the bids
will be publicly opened and read. The time received will be stamped on each bid and for a consistency of time,
the time stamp clock in the Purchasing office will be the determining time.

ITEM BID OPENING
IFB 020/10-20/185 November 12, 2020
Environmental Diagnostic Testing & Monitoring 11:00 AM

Services, Andover, MA

Bid Documents and bid forms may be obtained at the Office of Central Purchasing, Andover Town Offices, 36
Bartlet Street, Andover, MA, or on the Central Purchasing Department webpage located at
www.andoverma.gov/bids.

There is no Security required on this Bid.

Andover is an affirmative action/equal opportunity purchaser.
The Town reserves the right to accept or reject, in whole or in part, any or all bids, or take whatever other action
may be deemed necessary to be in the best interest of the Town.

Theresa Peznola
Purchasing Agent

ADV: Andover Townsman — October 22, 2020
Goods & Services — October 26, 2020


http://www.andoverma.gov
http://www.andoverma.gov/bids

PART 1. GENERAL INFORMATION
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1.4

1.5

1.6

1.7

1.8

PROCUREMENT DESCRIPTION
The Town of Andover Central Purchasing Department, on behalf of the Andover Facilities Department,
is issuing this Invitation for Bids for Environmental Diagnostic Testing and Monitoring Services.

Any contract that results from this procurement shall be for a term of one year with the option to renew
for an additional two years in one year increments.

APPLICABLE LAW
This procurement will be conducted pursuant to Massachusetts General Laws Chapter 30B, Section 5.

APPROVAL
Any contract that may result from the procurement shall be subject to the approval of the Town
Manager, or his designee.

INCORPORATION BY REFERENCE
All requirements, specifications, terms, conditions and addenda issued and as described in this Invitation
for Bids shall be incorporated by reference into any contract that may result.

TIME FOR AWARD

Any contract that may result from the procurement shall be awarded within thirty (30) days after the bid
opening. The time for award may be extended for up to 45 days by agreement between the Town(s) and
apparent low bidder.

RIGHT TO CANCEL/REJECT
The Town reserves the right to cancel this Invitation for Bids or reject in whole or in part any and all
bids if the Town determines that cancellation or rejection serves the best interests of the Town.

TAXATION
Purchases made by the Town are exempt from the payment of Federal excise tax and the payment of
Commonwealth of Massachusetts sales tax and any such taxes must not be included in the bid pricing.

Copies of the Town’s tax exempt paperwork shall be available upon request of the selected contractor.

OBTAINING THE INVITATION FOR BIDS
The Invitation for Bids shall be available beginning, Thursday, October 22, 2020.

The Invitation for Bids and related documents shall be available for free download from the Town’s
Purchasing Department webpage located on the Town’s website at www.andoverma.gov/bids.

PART 2. INSTRUCTIONS TO BIDDERS

2.1

211

REQUIREMENTS AND SUBMISSIONS
Below please find a description of the requirements and submissions that must be included as part of a
bid. Bids must be sealed and marked as noted.

BID PRICING FORM
Every bid must include a completed ‘Bid Pricing Form’. See attached. All material, equipment and labor
is FOB - DESTINATION.


http://www.andoverma.gov/bids
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2.2.3

224

2.25

2.3

NON-COLLUSION
Every bid must include a certification of good faith with signature, certifying that the bid was made in
good faith and without collusion or fraud. See ‘Non-Collusion & Tax Compliance Form’ attached.

TAX COMPLIANCE

Every bid must include a written certification, with signature, that the bidder has complied with all state
laws relating to taxes, reporting of employees and contractors, and child support. See ‘Non-Collusion &
Tax Compliance Form’ attached.

CORPORATE BIDDER & SIGNATURES FORM

If the bid is being submitted by a corporation, the bid must include a certification, with signature, that
the individual submitting the bid has been authorized to bind the corporation. See ‘Certificate of
Corporate Authority’ attached. If submitting the bid as either an individual or co-partnership, the
Signatures Form, with signature, must be submitted. See “Signatures Form” attached.

REFERENCE FORM
Every bid must include at least three (3) references from where bidder has provided a similar
supply/service. See ‘Reference Form’ attached.

BID DELIVERY
Below please find a description of the manner in which sealed bids must be submitted.

DUE DATE AND TIME
Bids shall be received by the Office of the Purchasing Agent on or before Thursday, November 12, 2020
by 11:00 AM.

Any bid received after that time shall be rejected as non-responsive. For a matter of uniformity
regarding time, the Time Stamp Clock in the Office of the Purchasing Agent will be the official
determining time. Bids submitted via email or facsimile will not be accepted.

ADDRESS
Sealed bids shall be delivered to the Office of the Purchasing Agent, 36 Bartlet Street, Andover, MA
01810.

HOURS OF OPERATION
Bids must be delivered during the normal hours of operation of the Town of Andover: 8:30 AM — 4:30
PM Monday through Friday.

COPIES
Bidders must submit one (1) original and one (1) copy of the bid.

LABELING
The outside of the envelope containing the sealed bid must be labeled with 1) the bid number 2) the bid
opening date and time 3) the name of the bidder and 4) the title of the bid.

SIGNATURES

A bid must be signed as follows: 1) if the bidder is an individual, by her/him personally; 2) if the bidder
is a partnership, by the name of the partnership, followed by the signature of each general partner; and 3)
if the bidder is a corporation, by the authorized officer, whose signature must be attested to by the
clerk/secretary of the corporation, and with the corporate seal affixed (See attached “Signatures Form”
and “Corporate Vote Form”).



24  QUESTIONS, CHANGES, MODIFICATIONS AND WITHDRAWALS
241 QUESTIONS/REQUESTS FOR CLARIFICATION

Questions concerning this Invitation for Bid must be submitted in writing to: Theresa Peznola at
theresa.peznola@andoverma.us at least five (5) days prior to the bid opening date. Written responses
will be mailed to all bidders on record as having picked up the Invitation for Bids.

2.4.2 CHANGES
If any changes are made to this Invitation for Bid, addenda will be issued. Addenda will be posted in the
Office of the Purchasing Agent, on the website and e-mailed to all bidders on record as having picked up
the Invitation for Bid.

2.4.3 MODIFICATIONS AND WITHDRAWALS
A bidder may correct, modify, or withdraw a bid by written notice received by the Town of Andover
prior to the time and date set for bid opening.

Modifications must be submitted in a sealed envelope clearly labeled "Modification No.__ " to the
address listed in part one of this section. Each modification must be numbered in sequence, and must
reference the Invitation for Bids.

After the bid opening a bidder may not change any provision of the bid in a manner prejudicial to the
interests of the Town or fair competition. Minor informalities will be waived or the bidder will be
allowed to correct them. If a mistake and the intended bid are clearly evident on the face of the bid
document, the mistake will be corrected to reflect the intended correct bid, and the bidder will be
notified in writing; the bidder may not withdraw the bid. A bidder may withdraw a bid if a mistake is
clearly evident on the face of the bid document, but the intended correct bid is not similarly evident.

2.5 UNFORESEEN OFFICE CLOSURES
If, at the time of the scheduled bid opening, the Office of the Purchasing Agent is closed due to
uncontrolled events such as fire, snow, ice, wind, or building evacuation, the bid opening will be
postponed until the next normal business day and at the same scheduled time as the original deadline.
Bids will be accepted until that date and time.

2.6 BID OPENING PROCEDURE
At the time and place fixed for opening of bids, the Town will cause to be opened and publicly read
aloud every bid received within the time set for receiving bids, irrespective of any irregularities therein.

PART 3. EVALUATION & SELECTION
3.1 RULE FOR AWARD
Any contract that results from the Invitation for Bids will be awarded to the responsive and responsible

vendor offering the services described in this Invitation for Bids at the lowest total price.

PART 4. TERMS & CONDITIONS

41 TERM OF CONTRACT
The contract period for the initial term shall commence on or around December 1, 2020 and terminate
on or around November 30, 2021. The Town will have the option to renew the contract, at its sole
discretion, for an additional two years, in one year increments.



4.2

4.3

4.4

4.5

4.6

4.7

ASSIGNMENTS AND SUBCONTRACTING
The selected contractor(s) shall not assign, sell, subcontract or otherwise transfer any interest in this
contract without the prior written consent of the Town.

PAYMENT
The Town shall make every effort to furnish payment within thirty (30) days of receipt of a reasonably
detailed invoice. Any invoice received must reference the contract or IFB number.

INSURANCE REQUIREMENTS
See attached Contract

INDEMNIFICATION

The Contractor shall indemnify, defend and save harmless the Town, the Town’s officers, attorneys,
agents and employees, from and against any and all damages, liabilities, actions, suits, proceedings,
claims, demands, losses, costs, expenses, recoveries and judgments of every nature and description
(including reasonable attorneys’ fees) that may arise in whole or in part out of or in connection with the
work being performed or to be performed, or out of any act or omission by the Contractor, its
employees, agents, subcontractors, material men, and anyone directly or indirectly employed by any of
them or anyone for whose acts any of them may be liable, regardless of whether or not it is caused in
part by any party indemnified hereunder. The duty to defend shall immediately accrue and be owing
upon the utterance of such a claim by any person or entity regardless of merit and shall not be dependent
upon a finding of negligence or any other finding of fact and trial. The duty to defend shall be absolute
and will include and shall not be defeated or in any way undermined by the utterance of claims not
covered by this Agreement. The Contractor further agrees to reimburse the Town for damage to its
property caused by the Contractor, its employees, agents, subcontractors or material men, and anyone
directly or indirectly employed by any of them or anyone for whose acts any of them may be liable,
including damages caused by his, its or their use of faulty, defective, or unsuitable material or
equipment, unless the damage is caused by the Town’s gross negligence or willful misconduct. The
existence of insurance shall in no way limit the scope of the Contractor’s indemnification under this
contract. The duty to defend shall immediately accrue and the owing upon the utterance of such a claim
by any person or entity regardless of merit and shall not be dependent upon a finding of negligence or
any other findings of fact at trial. The duty to defend shall be absolute and will include and shall not be
defeated or in any way undermined by the utterance of claims not covered by this Contract.

FEDERAL AND STATE LAW
The selected contractor shall comply with all applicable Federal, State and Local laws and ordinances.

PROTECTION OF TOWN/CITY/SCHOOL PROPERTY

The successful contractor shall maintain adequate protection of all the buildings and land within the property of
all Towns/School Districts involved. Including, but not limited to protection from any harm arising in
connection with the delivery of services described and shall pay or cause payment to be made for any such
damage incurred.

ENVIRONMENTAL DIAGNOSTIC TESTING & MONITORING SERVICES

IFB NO. 020/10-20/185

SPECIFICATIONS




Category 1.

Awarded contractors must offer the following professional electrical and heating, ventilation and air
conditioning engineering services:

» Perform air quality services to evaluate and monitor key indoor air quality parameters or monitor and/or
evaluate background levels of fundamental indoor air quality. Mandatory testing services for this category
include: carbon monoxide, carbon dioxide and humidity. Tests for the following parameters are not mandatory
but may be requested by the Eligible Entity: particulates, biological contaminants (e.g. mold, bacteria), Volatile
Organic Compounds (VOCs), etc.

« Undertake both testing methods: real time/direct reading/grab samples (samples taken for period of 0 seconds
to 15 min.) and time integrated monitoring (samples taken for period of 2 to 24 hours).

« Evaluate the adequacy of both general supply and exhaust mechanical ventilation systems.
* Determine volumetric air flow rates at vents and diffusers.

» Outline the methodology for the evaluation of the situation and outline all types of testing for determination of
the problem.

* Provide detailed written reports of the findings, recommend and estimate costs for corrective actions and assist
the Eligible Entity in negotiations to effect corrective action.

« Submit written field and progress reports for any site visit and inspection requested by the Eligible Entity and
may be required to attend meetings as deemed necessary by the public agency.

Category 2:

Awarded contractors will provide asbestos consulting/testing services, which may include, but will not be
limited to:

« Perform air monitoring and testing and bulk material sampling;

« Provide services of the following classifications of workers: Asbestos Abatement Worker, Project Monitor,
Asbestos Inspector, Asbestos Management Planner and Asbestos Project Designer as outlined in 453 CMR 6.0;

» Develop comprehensive or partial surveys and assessments of facilities;

* Prepare recommendations for asbestos removal and abatement (if any mechanical, etc. work is needed, Chap.
7C and Chap. 149 laws will apply);

« Provide comprehensive cost estimates for asbestos removal and abatement.

Perform 6-month periodic surveillance for eight schools and complete a 3-year AHERA re-inspection
reports as required for the Town.

» Contractors will report results, make recommendations and develop cost estimates for addressing any
environmental quality issues that come to light from testing and evaluations. Contractors may be required to
attend meetings as deemed necessary by the public agency.

Category 3:

The contractors for soil, water and hazardous material characterization are required to:



« Possess analytical capability to determine contaminants present in soil, water or other materials;

« Perform stormwater, wastewater and drinking water sampling and analysis; and conduct discharge evaluations
for water associated with public property and buildings throughout the State;

« Provide hazardous waste-related services including material, sample collection and assessments;
« Carry out a site reconnaissance to observe evidence of hazardous material;
* Prepare all necessary notices for local, state and federal agencies where appropriate and maintain liaison;

« Perform a limited number of shallow test borings and split spoon sampling to determine the extent of the
contamination;

« Survey well head elevations and measure depths to ground water to evaluate ground water flow direction;
« Perform soil testing for volatile organic compounds;

« Collect ground water sample from monitoring wells and surface water bodies on sites and
screen it for petroleum hydrocarbons;

* Prepare a final written report containing observations and conclusions relating to the environmental condition
at the site. If appropriate, the report shall include an opinion with regard to the presence of hazardous material
and shall define the limitation regarding this opinion;

« Attend meetings as deemed necessary by the public agency.

Category 4.

Awarded contractors will test facilities for lead and record all lead hazards. Contractors will recommend actions
that should be taken to remove or cover all lead. Contractors may be asked to recommend the actions that
should be taken and apply for temporary or interim control.

All Awarded contractors in this service category must be lead inspectors licensed by the Massachusetts
Department of Public Health, Childhood Lead Poisoning Prevention Program. Personnel must be American
Industrial Hygiene Association-certified. Awarded contractors must also be affiliated with an American Board
of Industrial Hygiene-accredited lab. It is anticipated that lead testing will incorporate XRF methods, however
awarded contractors should also be able to analyze TCP of paint plus underlying substrata.

Category 5:

Lab tests include the following categories: Hazardous Waste Analysis; Volatile and Semi-Volatile Organics;
Metal Analyses; Wastewater Analyses; Drinking Water Analyses; General Chemical Analyses; Indoor Air
Quality sampling; and Beach and Pool sampling.

Response Time: Contractors are required to respond to telephone requests for services within 48 hours,
whether or not the contractor will be able to perform the service requested at that time. The contractor will be
required to complete the task within five working days or in a time mutually agreed upon by the Town and the
contractor.

IEB No. 020/10-20/185



ENVIRONMENTAL DIAGNOSTIC TESTING & MONITORING SERVICES

BID PRICE SHEET

Contract will be awarded to the vendor with the lowest Grand Total of all the estimated work hours based on their hourly
rates and cost per lab test sample. In the event of a tie, vendors will be invited to the Purchasing Office for a final award
decision which will be made by coin toss.

A contract will be valid for one year with the Town. At its sole discretion, the Town will have the ability to renew the
agreement for an additional two more years in one year increments.

Bidders shall indicate their hourly rate for the proposed categories of work and multiply that hourly rate by the number of
estimated hours to reach a total amount. All totals shall be added up to come up with a Grand Total. The bid will be
awarded to the vendor providing the lowest Grand Total. The Town is not seeking pricing for Lab Test Samples as part of
this bid. It has been found to be in the best interests of the Town to negotiate this price with the awarded vendor at the
time such tests are needed.

The estimated hours of work are for bidding purposes only. The amount of hours may vary and could either be more or
less than what is estimated in this bid.

Labor Category Description Hourly Estimated Total
Rate/Price Hours
per
Sample
Professional Includes senior program managers, senior LSPs,
Level 4 senior PEs, and Principals. Usual duties include:

administering contracts; providing firm-wide
scientific or engineering peer review; and
assuming final responsibility for stamping plans
and specifications, issuing LSP opinions, or
otherwise certifying report conclusions and
recommendations.

20 Hours

Professional Includes project managers, LSPs, senior scientists,
Level 3 senior risk assessors, senior technical leaders, and
senior analysts. Usual duties include: managing
projects; making scientific, budgetary, project
management and supervisory decisions; leading 20 Hours
technical staff for components of complex
projects; providing scientific or engineering
specialties during conduct of projects; performing
project-specific peer review.

Professional Includes staff scientists, staff engineers, risk
Level 2 assessors, and staff analysts. Usual duties include:
implementing projects under direction of senior
staff; analyzing and interpreting data; identifying
need for modifications to work plans based on
available data; supervising other technical
personnel  during on-site  assessment  or
remediation activities.

20 Hours




Professional Includes junior scientists, engineers, and analysts.
Level 1 Usual duties include performing routine field and 20 Hours
office tasks related to projects.

Clerical Report | Includes secretaries, administrative assistants and
Preparation data processors. Duties are limited to typing, data
entry, and other clerical and administrative tasks 20 Hours
related to the preparation of reports and other
documents required by this RFR.

GRAND TOTAL
MARK-UPS (see allowable charges below for details)
Service/Product Mark-up % Service/Product Mark-up %
Lab charges (if lab is 5% Equipment rental charges* 5%
subcontractor)
Other subcontractor charges | 5% Equipment purchase** 0%

*for equipment rented by the vendor specifically for the Town’s project

** if the Town chooses to purchase monitoring, sampling or other relevant equipment for a project developed or
administered by the Contractor

NOTES: All labor rates are to be fully loaded. Computer Aided Design (CAD) operators and/or Draftsmen
shall be paid at a rate not-to-exceed Professional Level 2. All Bidders should note the following concerning
allowable charges under the contract.

UN-ALLOWABLE CHARGES

Markups on any out-of-pocket expenses.

e Travel time to and from a project site, unless authorized by the Town.

e Consultant staff time associated with the contractors’ billing for services, or preparation of task order cost
proposals/scopes of work.

e Faxes, copying, printing, paper, phone charges, computer time.

e Tolls, fuel, parking, vehicle rentals and mileage for travel.

e Meals or other incidentals associated with fieldwork, including, but not limited to hotel costs, flashlights,
batteries, film, ice etc.

e Consultant’s staff overtime. Straight rates only shall be paid for all Consultant personnel at all times.

ALLOWABLE CHARGES

e Markups shall be allowable on subcontractors' charges, equipment rental and purchase, but the rate of mark-
up shall be capped at 5%. Copies of the subcontractor's invoice must be provided with the Consultant's
invoice for payment. It is desirable that less than a 5% mark-up be charged.

e Straight rates only shall be paid for all Consultant personnel at all times

This bid includes addenda number

Company Name & Address




City, State, Zip:

Contact Person:

Tel. & Fax No.

E-Mail

Federal Tax ID No.




ENVIRONMENTAL DIAGNOSTIC TESTING & MONITORING SERVICES,
ANDOVER, MA

Bid No. 020/10-20/185

REFERENCES FORM

Bidders Name:
Bidders Address:

Bidder must provide references for similar type projects performed within the past three
years. Attach additional pages if necessary.

Reference: Contact:
Address: Phone:
Fax:

Description and date of Project:

Reference: Contact:
Address: Phone:
Fax:

Description and date of Project:

Reference: Contact:
Address: Phone:
Fax:

Description and date of Project:

Reference: Contact:
Address: Phone:
Fax:

Description and date of Project:

13



CERTIFICATION OF GOOD FAITH & NON-COLLUSION

The undersigned certifies under pains and penalties of perjury that this bid has been made and submitted
in good faith and without collusion or fraud with any other person. As used in this certification, the
word “person” shall mean any natural person, business, partnership, corporation, union, committee,
club, or other organization, entity, or group of individuals.

CERTIFICATE OF STATE TAX COMPLIANCE

Pursuant to M.G.L. c. 62C, §49A, | certify under the penalties of perjury that, to the best of my
knowledge and belief, | am in compliance with all laws of the Commonwealth relating to taxes,
reporting of employees and contractors, and withholding and remitting child support.

Signature of authorized individual submitting bid/proposal

Printed Name

Name of Business (if applicable)

Social Security or Federal Tax Identification Number

14



SIGNATURES

(IE AN INDIVIDUAL)

Date , 20

Signature of Bidder (SEAL)
(Owner and Proprietor)

Business Name D/B/A

Business Address

(IE A CO-PARTNERSHIP)

Date ,20
Firm Name (SEAL)
By (SEAL)

Business Address

Names and Addresses

of all

Members of Firm

(IE A CORPORATION)

Date , 20

Corporate Name

By

President or Authorized Agent*

Business Address

*Statement of authorization, duly signed by proper authority, to be attached hereto.

15



CORPORATE VOTE

At a duly authorized meeting of the Board of Directors of
held on at which all the

Directors were present or waived notice, it was voted that ,

of this company, be and he/she hereby is authorized to execute

contracts and bonds in the name and behalf of said company, and affix its Corporate Seal thereto, and

such execution of any contract or obligation in this company’ s name on its behalf by

, shall be binding upon this company.

A TRUE COPY ATTEST:

Clerk,

Date of this Contract

I hereby certify that | am the Clerk of , that

is duly elected of said company,
and the above vote has not been amended or rescinded and remains in full force and

effect as of the date of this contract.

Clerk Corporate Seal

SWORN TO AND SUBSCRIBED BEFORE ME THIS DAY OF ,

Notary Public
If a corporation, complete above or attach to each signed copy of the bid/written request/quotation, a
notarized copy of vote of corporation authorizing the signatory to sign this bid/written request/quotation

form. If attesting clerk is the same person as the individual executing this contract, have signature
notarized above.

Town of ANDOVER

16



Contract

(GOODS / SERVICES)

DATE:

This Contract is entered into on, or as of, this date by and between the Town of Andover (the “Town”), and

[Telephone Number] [FAX Number] [E-Mail]

This is a Contract for the procurement of the following:

The Contract price to be paid to the Contractor by the Town of Andover is:

Payment will be made as follows:

Definitions
4.1 Acceptance: All Contracts require proper acceptance of the described goods or services by the Town

of Andover. Proper acceptance shall be understood to include inspection of goods and certification of
acceptable performance for services by authorized representatives of the Town to insure that the goods or

services are complete and are as specified in the Contract.

4.2 Contract Documents:  All documents relative to the Contract including (where used) Invitation to Bid,
Request for Proposals, Instructions to Bidders/Proposers, Proposal Form, General Conditions, Supplementary
General Conditions, General Specifications, Other Specifications included in Project Manual, Drawings, and
all Addenda issued during the bidding period or proposal. The Contract documents are complementary, and
what is called for by any one shall be as binding as if called for by all. The intention of the document is to
include all labor and materials, equipment and transportation necessary for the proper performance of the

Contract.

4.3 The Contractor: The “other party” to any Contract with the Town. This term shall (as the sense and
particular Contract so require) include VVendor, Contractor, Engineer, or other label used to identify the other
party in the particular Contract. Use of the term “Contractor” shall be understood to refer to any other such
label used. The Contractor’s relationship to the Town is that of an independent contractor and not that of an
agent or employee of the Town. There is no relationship of employment or agency between the Town and the
Contractor and neither party shall have or exercise any control or direction over the method by which the
other performs its work or functions aside from such control or directions as provided in this Contract which

the parties view as consistent with their independent contractor relationships.

4.4 Date of Substantial Performance: The date when the work is sufficiently complete, the services are
performed, or the goods delivered, in accordance with Contract documents, as modified by approved

Amendments and Change Orders.

45 Goods: Goods, Supplies or Materials.

17



4.6 SubContractor: Those having a direct Contract with the Contractor. The term includes one who
furnished material worked to a special design according to the Drawings or Specifications of this work, but
does not include one who merely furnishes material not so worked.

4.7 Work: The services or materials contracted for, or both.

5. Term of Contract and Time for Performance

This Contract shall be fully performed by the Contractor in accordance with the provisions of the Contract Documents on or
before _May 15, 2019, unless extended pursuant to a provision for extension contained in the Contract documents at the sole
discretion of the Town, and not subject to assent by the Contractor, and subject to the availability and appropriation of funds
as certified by the Town Accountant. The time limits stated in the Contract documents are of the essence of the Contract.

6. Subject to Appropriation

Notwithstanding anything in the Contract documents to the contrary, any and all payments which the Town is required to
make under this Contract shall be subject to appropriation or other availability of funds as certified by the Town Accountant.
The Town may immediately terminate or suspend this Agreement without liability on the part of the Town for damages,
penalties or other charges in the event the appropriation(s) funding this Agreement is terminated or reduced to an amount
which will be insufficient to support anticipated future obligations under this Agreement.

7. Permits and Approvals

Permits, Licenses, Approvals and all other legal or administrative prerequisites to its performance of the Contract shall
be secured and paid for by the Contractor.

8. Termination and Default

8.1 Without Cause. The Town may terminate this Contract at its sole discretion on seven (7) calendar days notice
when in the best interests of the Town by providing notice to the Contractor, which shall be in writing and shall
be deemed delivered and received when given in person to the Contractor, or when received by fax, express
mail, certified mail return receipt requested, regular mail postage prepaid or delivered by any other appropriate
method evidencing actual receipt by the Contractor. Upon termination without cause, Contractor will be paid
for services rendered to the date of termination.

8.2 For Cause. If the Contractor is determined by the Town to be in default of any term or condition of this
Contract, the Town may terminate this Contract on seven (7) days notice by providing notice to the Contractor,
which shall be in writing and shall be deemed delivered and received when given in person to the Contractor, or
when received by fax, express mail, certified mail return receipt requested, regular mail postage prepaid or
delivered by any other appropriate method evidencing actual receipt by the Contractor.

8.3  Default. The following shall constitute events of a default under the Contract:

1) any material misrepresentation made by the Contractor to the Town; 2) any failure to perform any of its
obligations under this Contract including, but not limited to the following: (i) failure to commence
performance of this Contract at the time specified in this Contract due to a reason or circumstance within
the Contractor’s reasonable control, (ii) failure to perform this Contract with sufficient personnel and
equipment or with sufficient material to ensure the completion of this Contract within the specified time
due to a reason or circumstance within the Contractor’s reasonable control, (iii) failure to perform this
Contract in a manner reasonably satisfactory to the Town, (iv) failure to promptly re-perform within a
reasonable time the services that were rejected by the Town as unsatisfactory, or erroneous, (V)
discontinuance of the services for reasons not beyond the Contractor’s reasonable control, (vi) failure to
comply with a material term of this Contract, including, but not limited to, the provision of insurance and
non-discrimination, (vii) any other acts specifically and expressly stated in this Contract as constituting a
basis for termination of this Contract, and (viii) failure to comply with any and all requirements of federal
or state law and/or regulations, and Town bylaws and/or regulations.
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10.

11.

The Contractor’s Breach and the Town’s Remedies

Failure of the Contractor to comply with any of the terms or conditions of this Contract shall be deemed a material
breach of this Contract, and the Town of Andover shall have all the rights and remedies provided in the Contract
documents, the right to cancel, terminate, or suspend the Contract in whole or in part, the right to maintain any and all
actions at law or in equity or other proceedings with respect to a breach of this Contract, including damages and
specific performance, and the right to select among the remedies available to it by all of the above.

From any sums due to the Contractor for services, the Town may keep the whole or any part of the amount for
expenses, losses and damages incurred by the Town as a consequence of procuring services as a result of any failure,
omission or mistake of the Contractor in providing services as provided in this Contract.

Statutory Compliance

10.1 This Contract will be construed and governed by the provisions of applicable federal, state and local laws
and regulations; and wherever any provision of the Contract or Contract documents shall conflict with any
provision or requirement of federal, state or local law or regulation, then the provisions of law and
regulation shall control. Where applicable to the Contract, the provisions of the Massachusetts General
Laws are incorporated by reference into this Contract, including, but not limited to, the following:

M.G.L. Chapter 30B — Procurement of Goods and Services.
M.G.L. Chapter 30, Sec. 39, et seq: - Public Works Contracts.
M.G.L. Chapter 149, Section 44A, et seq: Public Buildings Contracts.

10.2 Wherever applicable law mandates the inclusion of any term and provision into a municipal contract, this
Section shall be understood to import such term or provision into this Contract. To whatever extent any
provision of this Contract shall be inconsistent with any law or regulation limiting the power or liability of
cities and towns, such law or regulation shall control.

10.3 The Contractor shall give all notices and comply with all laws and regulations bearing on the performance of
the Contract. If the Contractor performs the Contract in violation of any applicable law or regulation, the
Contractor shall bear all costs arising therefrom.

10.4  The Contractor shall keep itself fully informed of all existing and future State and
National Laws and Municipal By-laws and Regulations and of all orders and decrees of
any bodies or tribunals having jurisdiction in any manner affecting those engaged or
employed in the work, of the materials used in the work or in any way affecting the
conduct of the work. If any discrepancy or inconsistency is discovered in the Drawings,
Specifications, Scope of Business or Contract for this work in violation of any such law,
by-law, regulation, order or decree, it shall forthwith report the same in writing to the
Town. It shall, at all times, itself observe and comply with all such existing and future
laws, by-laws, regulations, orders and decrees; and shall protect and indemnify the Town
of Andover, and its duly appointed agents against any claim or liability arising from or
based on any violation whether by him or its agents, employees or subcontractors of any
such law, by-law, regulation or decree.

Conflict of Interest

Both the Town and the Contractor acknowledge the provisions of the State Conflict of Interest

Law (General Laws Chapter 268A), and this Contract expressly prohibits any activity which shall

constitute a violation of that law. The Contractor shall be deemed to have investigated the application of
M.G.L. c. 268A to the performance of this Contract; and by executing the Contract documents the
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Contractor certifies to the Town that neither it nor its agents, employees, or subcontractors are thereby in
violation of General Laws Chapter 268A.

12. Certification of Tax Compliance

This Contract must include a certification of tax compliance by the Contractor, as required by
General Laws Chapter 62C, Section 49A (Requirement of Tax Compliance by All Contractors Providing
Goods, Services, or Real Estate Space to the Commonwealth or Subdivision).

13. Affirmative Action; Non-Discrimination

The Contractor will carry out the obligations of this Contract in full compliance with all of the
requirements imposed by or pursuant to General Laws Chapter 151B (Law Against Discrimination) and
any executive orders, rules, regulations, and requirements of the Commonwealth of Massachusetts as
they may from time to time be amended.

The Contractor shall comply with all federal and state laws, rules and regulations promoting fair
employment practices or prohibiting employment discrimination and unfair labor practices and shall not
discriminate in the hiring of any applicant for employment nor shall any qualified employee be demoted,
discharged or otherwise subject to discrimination in the tenure, position, promotional opportunities,
wages, benefits or terms and conditions of their employment because of race, color, national origin,
ancestry, age, sex, religion, disability, handicap, sexual orientation or for exercising any rights afforded
by law.

14.  Condition of Enforceability Against the Town

This Contract is only binding upon, and enforceable against, the Town if: (1) the Contract is
signed by the Town Manager or its designee; and (2) endorsed with approval by the Town Accountant
as to appropriation or availability of funds; and (3) endorsed with approval by the Town Counsel as to
form.

15. Corporate Contractor

If the Contractor is a corporation, it shall endorse upon this Contract (or attach hereto) its Clerk’s
Certificate or if a Limited Liability Corporation, a Manager’s Certificate or other documentation
satisfactory to the Town certifying the corporate capacity and authority of the party signing this Contract
for the corporation. Such certificate shall be accompanied by a letter or other instrument stating that
such authority continues in full force and effect as of the date the Contract is executed by the Contractor.
This Contract shall not be enforceable against the Town of Andover unless and until the Contractor
complies with this section.

The Contractor, if a foreign corporation, shall comply with the provisions of the General Laws,
Chapter 181, Section 3, and any Acts and Amendments thereof, and in addition thereto, relating to the
appointment of the Commissioner of Corporations as its attorney, shall file with the Commissioner of
Corporations a Power of Attorney and duly authenticated copies of its Charter or Certificate of
Incorporation; and said Contractor shall comply with all the laws of the Commonwealth.
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16. Liability of Public Officials

To the full extent permitted by law, no official, employee, agent or representative of the Town of
Andover shall be individually or personally liable on any obligation of the Town under this Contract.

17. Indemnification

To the fullest extent permitted by law, the Contractor shall indemnify, defend and save harmless
the Town, the Town’s officers, attorneys, agents and employees, from and against any and all damages,
liabilities, actions, suits, proceedings, claims, demands, losses, costs, expenses, recoveries and
judgments of every nature and description (including reasonable attorneys’ fees) that may arise in whole
or in part out of or in connection with the work being performed or to be performed, or out of any act or
omission by the Contractor, its employees, agents, subcontractors, material men, and anyone directly or
indirectly employed by any of them or anyone for whose acts any of them may be liable, regardless of
whether or not it is caused in part by any party indemnified hereunder. The duty to defend shall
immediately accrue and be owing upon the utterance of such a claim by any person or entity regardless
of merit and shall not be dependent upon a finding of negligence or any other finding of fact and trial.
The duty to defend shall be absolute and will include and shall not be defeated or in any way
undermined by the utterance of claims not covered by this Agreement. The Contractor further agrees to
reimburse the Town for damage to its property caused by the Contractor, its employees, agents,
subcontractors or material men, and anyone directly or indirectly employed by any of them or anyone
for whose acts any of them may be liable, including damages caused by his, its or their use of faulty,
defective, or unsuitable material or equipment. The existence of insurance shall in no way limit the
scope of the Contractor’s indemnification under this contract. The duty to defend shall immediately
accrue and the owing upon the utterance of such a claim by any person or entity regardless of merit and
shall not be dependent upon a finding of negligence or any other findings of fact at trial. The duty to
defend shall be absolute and will include and shall not be defeated or in any way undermined by the
utterance of claims not covered by this Contract.

18. Workers Compensation Insurance

The Contractor shall provide by insurance for the payment of compensation and the furnishing of
other benefits under Chapter 152 of the General Laws of Massachusetts (The Worker’s Compensation
Act) to all employees of the Contractor who are subject to the provisions of Chapter 152 of the General
Laws of Massachusetts.

Failure to provide and continue in force such insurance during the period of this Contract shall be
deemed a material breach of this Contract, shall operate as an immediate termination thereof, and the
Contractor shall indemnify the Town for all losses, claims, and actions resulting from the failure to
provide the insurance required by this Article.

The Contractor shall furnish to the Town evidence of such insurance prior to the execution of

this Contract in a form satisfactory to the Town before the same shall be binding on the parties thereto,
except if specifically waived by the Town.
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18.1 The Contractor further understands and agrees that in rendering services to the town under this Contract that
the Contractor is an independent contractor and not an employee of the Town, that the Contractor is not
covered by the Town’s Workers’ Compensation, or liability insurance, that the Contractor shall not make any
claim against the Town, its officers, agents and employees and that the Contractor indemnifies, holds
harmless, and releases the Town from any claims of the Contractor or of any other party that may arise in
whole or in part out of or in connection with the work being performed by the Contractor.

19. Documents, Materials, Etc.

Any materials, reports, information, data, etc. given to or prepared or assembled by the
Contractor under this Contract are to be kept confidential and shall not be made available to any
individual or organization by the Contractor (except agents, servants, or employees of the Contractor)
without the prior written approval of the Town, except as otherwise required by law. The Contractor
shall comply with the provisions of Chapter 66 and Chapter 66A of the General Laws of Massachusetts
as they relates to public documents, and all other state and federal laws and regulations relating to
confidentiality, security, privacy and use of confidential data.

Any materials produced in whole or in part under this Contract shall not be subject to copyright,
except by the Town, in the United States or any other country. The Town shall have unrestricted
authority to, without payment of any royalty, commission, or additional fee of any type or nature,
publicly disclose, reproduce, distribute and otherwise use, and authorize others to use, in whole or in
part, any reports, data or other materials prepared under this Contract.

All data, reports, programs, software, equipment, furnishings, and any other documentation or
product paid for by the Town shall vest in the Town. The Contractor shall at all times, during or after
termination of this Contract, obtain the prior written approval of the Town before making any statement
bearing on the work performed or data collected under this Contract to the press or issues any material
for publication through any medium.

20. Confidentiality

The Contractor shall comply with M.G.L. ch. 66A if the Contractor becomes a “holder” of
“personal data”. The Contractor shall also protect the physical security and restrict any access to
personal or other Town data in the Contractor’s possession, or used by the Contractor in the
performance of this Contract, which shall include, but is not limited to the Town’s public records,
documents, files, software, equipment or systems.

21. Record-Keeping and Retention, Inspection of Records

The Contractor shall maintain records, books, files and other data as specified in this Contract
and in such detail as shall properly substantiate claims for payment under this Contract, for a minimum
retention period of seven (7) years beginning on the first day after the final payment under this Contract,
or such longer period as is necessary for the resolution of any litigation, claim, negotiation, audit or
other inquiry involving this Contract. The Town shall have access during the Contractor’s regular
business hours and upon reasonable prior notice, to such records, including on-site reviews and
reproduction of such records at a reasonable expense.

22. Assignment
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The Contractor shall not assign or delegate, in whole or in part or otherwise transfer any liability,
responsibility, obligation, duty or interest under this Contract without the written approval of the Town.

23. Subcontracting By Contractor

Any subcontract entered into by the Contractor for the purposes of fulfilling the obligations
under this Contract must be in writing, authorized in advance by the Town and shall be consistent with
and subject to the provisions of this Contract. Subcontracts will not relieve or discharge the Contractor
from any duty, obligation, responsibility or liability arising under this Contract. The Town is entitled to
copies of all subcontracts and shall not be bound by any provisions contained in a subcontract to which
it is not a party.

24. Risk of Loss

The Contractor shall bear the risk of loss for any Contractor materials used for this Contract and
for all deliveries, Town personal or other data which is in the possession of the Contractor or used by the
Contractor in the performance of this Contract until possession, ownership and full legal title to the
deliverables are transferred to and accepted by the Town.

25. Minimum Wage/Prevailing Wage

The Contractor will carry out the obligations of this Contract in full compliance with all of the
requirements imposed by or pursuant to General Laws Chapter 151, §1, et seq. (Minimum Wage
Law) and any executive orders, rules, regulations, and requirements of the Commonwealth of
Massachusetts as they may from time to time be amended. The Contractor will at all times
comply with the wage rates as determined by the Commissioner of the Department of Labor and
Industries, under the provisions of General Laws Chapter 149, 26 to 27D (Prevailing Wage
Law), as shall be in force and as amended. The Contractor will, in addition to any other
submissions required by the Prevailing Wage Law, submit certified weekly payrolls to the Town
with the information described in General Laws Chapter 149, §27B.

26. Audit, Inspection and Recordkeeping

At any time during normal business hours, and as often as the Town may deem it reasonably
necessary, there shall be available in the office of the Contractor for the purpose of audit, examination,
and/or to make excerpts or transcript all records, contracts, invoices, materials, payrolls, records of
personnel, conditions of employment and other data relating to all matters covered by this Agreement.

217. Payment
The Town agrees to make all reasonable efforts to pay to the Contractor the sum set forth in the

Contractor’s bid or proposal within thirty (30) days of receipt of an invoice detailing the work completed
and acceptance from the Town of the work completed.
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28. Waiver and Amendment

Amendments, or waivers of any additional term, condition, covenant, duty or obligation
contained in this Contract may be made only by written amendment executed by all signatories to the
original Contract, prior to the effective date of the amendment.

To the extent allowed by law, any conditions, duties, and obligations contained in this Contract
may be waived only by written agreement by both parties.

Forbearance or indulgence in any form or manner by a party shall not be construed as a waiver,
nor in any manner limit the legal or equitable remedies available to that party. No waiver by either party
of any default or breach shall constitute a waiver of any subsequent default or breach of a similar or
different matter.

29. Forum and Choice of Law

This Contract and any performance herein shall be governed by and be construed in accordance
with the laws of the Commonwealth of Massachusetts. Any and all proceedings or actions relating to
subject matter herein shall be brought and maintained in the courts of the Commonwealth of
Massachusetts, which shall have exclusive jurisdiction thereof. This paragraph shall not be construed to
limit any other legal rights of the parties.

30. Notices

Any notice permitted or required under the provisions of this Contract to be given or served by
either of the parties hereto upon the other party hereto shall be in writing and signed in the name or on
the behalf of the party giving or serving the same. Notice shall be deemed to have been received at the
time of actual service or three (3) business days after the date of a certified or registered mailing
properly addressed. Notice to the Contractor shall be deemed sufficient if sent to the address set forth in
the Contract and to the Town of Andover by being sent to the Town Manager, Town Hall, 36 Bartlet
Street, Andover, Massachusetts 01810.

31. Binding on Successors

This Contract shall be binding upon the Contractor, its assigns, transferees, and/or successors in
interest (and where not corporate, the heirs and estate of the Contractor).

32. Complete Contract

This instrument, together with its endorsed supplements, and the other components of the
contract documents, constitutes the entire contract between the parties, with no agreements other than
those incorporated herein.

33. Contractor Certifications
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331

33.2

33.3

334

33.5

34.

34.1

By signing this contract, the Contractor certifies under the penalties of perjury that
pursuant to General Laws Chapter 62C sec. 49A, the Contractor has filed all state tax
returns, paid all taxes and complied with all laws of the Commonwealth relating to taxes;
and that pursuant to General Laws Chapter 151A, sec. 19A, the Contractor has complied
with all laws of the Commonwealth relating to contributions and payments in lieu of
contributions.

By signing this contract, the Contractor certifies under the penalties of perjury that this
contract has been obtained in good faith and without collusion or fraud with any other
person. As such in this certification, the word “person” shall mean any natural person,
business, partnership, corporation, union, committee, client or other organization, entity
or group of individuals.

Qualifications. The Contractor certifies it is qualified and shall at all times remain
qualified to perform this Contract, that performance shall be timely and meet or exceed
industry standards for the performance required, including obtaining requisite licenses,
registrations, permits, resources for performance, and sufficient professional, liability,
and other appropriate insurance to cover the performance. If the Contractor is a business,
the Contractor certifies that it is listed under the Secretary of State’s website as licensed
to do business in Massachusetts, as required by law.

Business Ethics and Fraud, Waste and Abuse Prevention. The Contractor certifies that
performance under this Contract, in addition to meeting the terms of the Contract, will be
made using ethical business standards and good stewardship of taxpayer and other public
funding and resources to prevent fraud, waste and abuse.

Debarment. The Contractor certifies that neither it nor any of its subcontractors are
currently debarred or suspended by the federal or state government under any law or
regulations including, Executive Order 147, M.G.L. ch. 29, §29F, M.G.L. ch. 30, §39R,
M.G.L. ch. 149, §27C, M.G.L. ch. 149, §44C, M.G.L. ch. 149, §148B and M.G.L. ch.
152, §25C.

Additional Provisions:

Applicable to Contracts for the Procurement of Goods

34.1.1 “Goods” shall mean Goods, Supplies, or Materials, as described in the
Contract.

34.1.2 Change Orders:
Change orders may not increase the quantity of services by more than

twenty-five (25.0%) percent, in compliance with Massachusetts General
Laws Chapter 30B, §13.

This Contract for purchase includes the following delivery, installation or
setup requirements:
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34.2  Applicable to Contracts for Services

34.2.1 “Services” shall mean furnishing of labor, time, or effort by the Contractor. This
term shall not include employment agreements, collective bargaining agreements,
or grant agreements.

34.2.2 Change Orders:

Change orders for contracts subject to Massachusetts General laws
Chapter 30B may not increase the total contract price by more than twenty-five
(25%) per cent and shall be, in compliance with General Laws Chapter 30B, §13.

34.2.3 Minimum Wage/Prevailing Wage:
The Contractor will carry out the obligations of this Contract in full

compliance with all of the requirements imposed by or pursuant to General Laws
Chapter 151, §1, et seq. (Minimum Wage Law) and any executive orders, rules,
regulations, and requirements of the Commonwealth of Massachusetts as they
may from time to time be amended. The Contractor will at all times comply with
the wage rates as determined by the Commissioner of the Department of Labor
and Industries, under the provisions of General Laws Chapter 149, 26 to 27D
(Prevailing Wage Law), as shall be in force and as amended. The Contractor will,
in addition to any other submissions required by the Prevailing Wage Law, submit
certified weekly payrolls to the Town with the information described in General
Laws Chapter 149, §27B.

34.2.4 Insurance:

The Contractor shall obtain and maintain the following insurance:

34.24.1

34.24.2

34243

Workers Compensation Insurance of the scope and amount
required by the laws of the Commonwealth of Massachusetts.

Broad Form Commercial General Liability coverage with limits of at least $1
Million per occurrence and $2 Million aggregate, and which shall cover bodily
injury, death, or property damage arising out of the work.

Automobile Liability Coverage, including coverage for owned, hired, or borrowed
vehicles with limits of at least $1 Million per person, and $1 Million per accident.
The intent of the Specifications regarding insurance is to specify minimum
coverage and minimum limits of liability

acceptable under the Contract. However, it shall be the Contractor’s responsibility
to purchase and maintain insurance of such character and in such amounts as will
adequately protect it and the Town from and against all claims, damages, losses
and expenses resulting from exposure to any casualty liability in the performance
of the work.
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34.24.4

34.2.4.5

34.2.4.6

34.24.7

34.24.8

34.2.4.9

All required insurance shall be certified by a duly authorized representative of the
insurers on the “ACORD?” Certificate of Insurance form incorporated into and
made a part of this agreement. Properly executed certificates and endorsements
signifying adequate coverage in effect for the duration of the contract must be
submitted to the Town prior to execution of this Contract by the Town with
renewal certificates issued not less than 30 days prior to expiration of a policy
period,. Copies of any or all policies of insurance shall be provided to the Town
upon request.

The Town shall be named as an additional insured on the above referenced
liability policies, and the Contractor’s insurance shall be the primary coverage.
The cost of such insurance, including required endorsements or amendments, shall
be the sole responsibility of the Contractor.

Contractual liability must recognize the indemnities contained in this Agreement.

Coverages are to be maintained for a period of ___ years after final payment.

The Contractor shall maintain all required insurance in full force and effect as
required by this Contract or the Contractor shall be in material breach hereof.

The General Liability and Automobile Liability policies shall include a Waiver of
Subrogation in favor of the Town

IN WITNESS WHEREOF the parties have hereto and to two other identical instruments set forth
their hands the day and year first above written.

THE TOWN THE CONTRACTOR
Purchasing Agent Date
Division/Department Head Date Company Name
Contract Manager
Town Manager Date Signature Date
Print Name & Title
APPROVED AS TO FORM:
Federal Identification
No.:
Town Counsel Date
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CERTIFICATION AS TO AVAILABILITY OF FUNDS:

Town Accountant Date
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